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A s t a t u t o r y  p r o v i s i o n  l i m i t i n g  t h e  com- 
b i n e d  m i l i t a r y  and  c i v i l i a n  c o m p e n s a t i o n  
o f  m i l i t a r y  R e s e r v e  t e c h n i c i a n s  to t h e  
r a t e  p a y a b l e  f o r  l e v e l  V of t h e  E x e c u t i v e  
S c h e d u l e  s h o u l d  h a v e  b e e n  app l i ed  o n  a 
b i w e e k l y  p a y  p e r i o d  bas i s  r a t h e r  t h a n  a n  
a n n u a l  b a s i s ,  s i n c e  t h e  s t a t u t o r y  l a n g u a g e  
a n d  l e g i s l a t i v e  h i s t o r y  i n d i c a t e  t h a t  i t  
i s  t o  be a p p l i e d  s i m i l a r l y  to  r e l a t e d  
s t a t u t o r y  p a y  r a t e  l i m i t a t i o n s  f o r  o the r  
e m p l o y e e s  wh ich  are a p p l i e d  o n  a p a y  
period b a s i s .  

The issue p r e s e n t e d  i n  t h i s  matter is w h e t h e r  t h e  p a y  
l i m i t a t i o n  imposed  b y  s e c t i o n  7 7 5  o f  t h e  D e p a r t m e n t  of 
D e f e n s e  A p p r o p r i a t i o n  A c t ,  1 9 8 2 ,  wh ich  operated to  r e s t r i c t  
t h e  combined  m i l i t a r y  and  c i v i l i a n  c o m p e n s a t i o n  of R e s e r v e  
and  N a t i o n a l  Guard  t e c h n i c i a n s  to  t h e  ra te  p a y a b l e  f o r  
l e v e l  V o f  t h e  E x e c u t i v e  S c h e d u l e  i n  1981 a n d  1982 ,  s h o u l d  
h a v e  b e e n  a p p l i e d  o n  a b i w e e k l y  p a y  per iod b a s i s  r a t h e r  t h a n  
o n  a n  a n n u a l  b a s i s . l /  W e  c o n c l u d e  t h a t  t h i s  l i m i t a t i o n  on 
c o m p e n s a t i o n  shou ld -have  b e e n  a p p l i e d  o n  a b i w e e k l y  b a s i s .  

Rackground  

P e r s o n s  employed  i n  a c i v i l i a n  c a p a c i t y  b y  t h e  Depart- 
m e n t s  o f  t h e  Army a n d  t h e  A i r  Force a s  t e c h n i c i a n s  f o r  t h e  
s u p p o r t  of c e r t a i n  R e s e r v e  componen t  programs a r e  required 
t o  m a i n t a i n  a c o n c u r r e n t  m i l i t a r y  s t a t u s  a s  r e s e r v i s t s . 2 /  - 

- l /  T h i s  a c t i o n  is i n  r e s p o n s e  t o  a request f o r  a d e c i s i o n  
d a t e d  A p r i l  1 6 ,  1985 ,  f r o m  t h e  S e c r e t a r y  o f  t h e  A i r  
Force. T h e  S e c r e t a r y ' s  request h a s  b e e n  a s s i g n e d  con-  
t r o l  number SS-AF-1452 b y  t h e  D e p a r t m e n t  o f  D e f e n s e  
M i l i t a r y  Pay  a n d  A l l o w a n c e  Committee. 

- 2 /  See, g e n e r a l l y ,  3 2  U.S .C .  s 709 ;  a n d  5 3  Comp. Gen.  4 9 3  
( 1 9 7 4 ) .  
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They receive salaries as full-time civilian employees and, 
in addition, they receive military pay and allowances for 
duty they perform under orders as members of the Reserve. 
With respect to those persons, section 775 of the Department 
of Defense Appropriation Act, 1982,  provides that: 

"SEC. 775. None of the funds appro- 
priated by this Act for the pay of Reserve 
and National Guard technicians based upon 
their employment as technicians and their 
performance of duty as members of the Reserve 
components of the Armed Forces shall be 
available to pay such technicians a combined 
compensation in excess of the rate payable 
for level V of the Executive Schedule: 
Provided, That for purpose of calculating 
such combined compensation, no military 
compensation other than basic pay will be 
included. **3/  - 

The pertinent congressional committee report relating to the 
enactment of section 775 contains this explanation concern- 
ing its purpose: 

"PAY CAP FOR GUARD AND RESERVE TECHNICIANS 

"The committee recommends a new general 
provision * * * which would limit the pay of 
Guard and Reserve technicians to $50 ,112  
annually. This is the same level at which 
all other government employees are capped. 

"Currently some Guard and Reserve full 
time technician personnel in GS grades 14 and 
15 earn in compensation considerably more 
than $50 ,112  annually which is the rate of 
pay at which most other government employees 
are capped. These technicians do what is 

3/ Public Law 97-114, S 775,  approved December 29, 1981, 
95 Stat. 1565,  1590-91. 
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e s s e n t i a l l y  o n e  j o b ,  e v e n  t h o u g h  t h e  c o n d i -  
t i o n s  o f  t h e i r  employment  require t h e y  be 
u n i f o r m e d  members of t h e  U n i t  i n  wh ich  t h e y  
s e r v e  a s  ' f u l l - t i m e '  t e c h n i c i a n s .  I n  o ther  
words, t h e y  c a n n o t  h o l d  t h e  one job w i t h o u t  
t h e  o t h e r .  T h i s  i s  a l so  d i f f e r e n t  f rom t h e  
Governmen t  e m p l o y e e  w h o  is a member o f  a 
R e s e r v e  o r  Guard  u n i t .  I n  t h i s  case h i s  mem- 
b e r s h i p  i s  p u r e l y  v o l u n t a r y  a n d  t h i s  repre- 
s e n t s  a s e c o n d  job.  P e r s o n n e l  who suppor t  
t h e  Navy R e s e r v e  and  M a r i n e  Corps R e s e r v e  do 
n o t  r e c e i v e  t w o  separa te  p a y  c h e c k s  f o r  
p e r f o r m i n g  o n e  j ob .  

"The c o n t i n u a t i o n  o f  t h e  p a y  cap h a s  l e d  
t o  a s i t u a t i o n  where  h i g h  l e v e l  t e c h n i c i a n s ,  
s e r v i n g  i n  G S  g rades  1 4  and  15 receive maxi-  
m u m  p a y  or n e a r l y  t h e  maximum of $ 5 0 , 1 1 2  i n  
p a y  f o r  a f u l l  t i m e  j o b  and  t h e n  r e c e i v e  any-  
w h e r e  f rom 60 t o  100 a d d i t i o n a l  d a y s  o f  p a y  
a t  t h e  L t .  C o l o n e l  or C o l o n e l  l e v e l .  T h i s  
h a s  t h e  e f f e c t  of making  t h e i r  t o t a l  p a y  
l e v e l  f rom t h e  Federal  Governmen t  more t h a n  
t h a t  p r o v i d e d  t o  h i g h  r a n k i n g  g e n e r a l s  a n d  
t op  r a n k i n g  c i v i l i a n  o f f i c i a l s  o f  t h e  
D e p a r t m e n t  o f  D e f e n s e . " 4 /  - 
T h i s  p r o v i s i o n  l i m i t i n g  t h e  combined  c o m p e n s a t i o n  of 

t h e  t e c h n i c i a n s  t o  t h e  r a t e  p a y a b l e  f o r  e m p l o y e e s  a t  l e v e l  V 
o f  t h e  E x e c u t i v e  S c h e d u l e  became e f f e c t i v e  upon i t s  e n a c t -  
ment  on December 2 9 ,  1 9 8 1 ,  and  was c o n t i n u e d  i n  e f f e c t  i n t o  
t h e  b e g i n n i n g  of f i s c a l  y e a r  1983  o n  October 1 ,  1982 by 
o p e r a t i o n  of a c o n t i n u i n g  a p p r o p r i a t i o n s  r e s o l u t i o n  .$/ 
A u t h o r i t y  u n d e r  t h a t  c o n t i n u i n g  r e s o l u t i o n  e x p i r e d  on Decem- 
ber 17,  1 9 8 2 ,  and  t h e  D e p a r t m e n t  o f  D e f e n s e  A p p r o p r i a t i o n  
A c t ,  1 9 8 3 ,  e n a c t e d  o n  December 21 ,  1982 ,  c o n t a i n e d  n o  
similar t e c h n i c i a n  p a y  l i m i t a t i o n  .6/  - 

- 4/ H.R. Rep. NO. 3 3 3 ,  97th Conq. ,  1 s t  Sess. 287-288 
( 1 9 8 1 ) .  

- 5/ P u b l i c  Law 97-276 ,  a p p r o v e d  October 2 ,  1 9 8 2 ,  9 6  S t a t .  
1186 .  

- 6/ P u b l i c  Law 97-377 ,  a p p r o v e d  December 2 1 ,  1 9 8 2 ,  
9 6  S t a t .  1 8 3 0 ,  1833 .  
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The r a t e  p a y a b l e  f o r  employees  h o l d i n g  p o s i t i o n s  a t  
l e v e l  V of t h e  E x e c u t i v e  S c h e d u l e ,  a s  p r e s c r i b e d  by 
5 u.S.C. S 5316, i s  " t h e  r a t e  d e t e r m i n e d  w i t h  r e s p e c t  to  
s u c h  l e v e l  u n d e r  c h a p t e r  1 1  of  t i t l e  2 ,  a s  a d j u s t e d  by sec- 
t i o n  5318 of t h i s  t i t l e . " 7 /  During t h e  p e r i o d  i n  q u e s t i o n ,  
p e r  annum l e v e l  V b a s i c  pay  was set  a t  $50,112,  u n t i l  
J a n u a r y  1 ,  1982,  when i t  was increased t o  $57,500.8/ As 
i n d i c a t e d  i n  t h e  c o n g r e s s i o n a l  r e p o r t ,  w i t h  c e r t a i z  excep- 
t i o n s  t h e  m a x i m u m  compensa t ion  o f  Federal employees  is  
l i m i t e d  by l aw t o  t h e  r a t e  of pay p r e s c r i b e d  f o r  l e v e l  v o f  
t h e  E x e c u t i v e  S c h e d ~ l e . ~ /  - 

A b iweek ly  pay p e r i o d  i s  f i x e d  by law f o r  employees of 
Federal  e x e c u t i v e  a g e n c i e s . l O /  
t h a t  t h e  s t a t u t o r y  p r o v i s i o n s  d e s c r i b e d  i n  t h e  p r e v i o u s  
p a r a g r a p h ,  l i m i t i n g  pay t o  t h e  r a t e  p r e s c r i b e d  f o r  l e v e l  V 
of t h e  E x e c u t i v e  S c h e d u l e ,  a r e  t o  be  a p p l i e d  on a pay p e r i o d  
b a s i s  r a t h e r  t h a n  on  a calendar  o r  f i s c a l  y e a r  b a s i s  f o r  
agency  employees  i n c l u d i n g  t h o s e  employed t e m p o r a r i l y  or 
i n t e r m i t t e n t l y . 1  - I/ 

W e  have  c o n s i s t e n t l y  h e l d  

- 7/ T h a t  is, t h e  r a t e  f i x e d  under  t h e  q u a d r e n n i a l  r e v i e w  
p r o v i s i o n s  of 2 U.S.C. § $  351-361, as a d j u s t e d  y e a r l y  
f o l l o w i n g  t h e  c o m p a r a b i l i t y  increases i n  r a t e s  p a y a b l e  
u n d e r  t h e  G e n e r a l  S c h e d u l e .  

- 8/ By P u b l i c  L a w  97-92, S S  1 0 1 ( g )  and 1 4 1 ,  approved  
December 15,  1981,  9 5  S t a t .  1183, 1190, 1200. Pe r  
annum l e v e l  V pay was a g a i n  i n c r e a s e d  t o  $63,800 4 d a y s  
a f t e r  t h e  t e c h n i c i a n s '  pay c a p  e x p i r e d  o n  December 17,  
1982. P u b l i c  L a w  97-377, S 129, December 2 1 ,  1982, 
96 S t a t .  1830, 1914. 

- 9/ S e e ,  e .g . ,  5 U.S.C. S S  5308, 5547. 

- l o /  See  5 U.S.C. S 5504. 

:. Hass, 58 Comp.  Gen.  90,  93-94 
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N e v e r t h e l e s s ,  i n  a memorandum dated J a n u a r y  26, 1982 ,  
t h e  Office o f  t h e  S e c r e t a r y  o f  D e f e n s e  a d v i s e d  t h e  Depart- 
m e n t s  of t h e  Army a n d  t h e  A i r  F o r c e  t h a t  t h e  c o m p e n s a t i o n  
l i m i t a t i o n  a t  issue p r e s c r i b e d  b y  s e c t i o n  775 of t h e  Depart- 
ment  o f  D e f e n s e  A p p r o p r i a t i o n  A c t ,  1982 ,  s h o u l d  b e  app l i ed  
o n  a n  a n n u a l  r a t h e r  t h a n  a p a y  per iod bas i s .  The memorandum 
n o t e d  t h a t  i f  t h e  c o m p e n s a t i o n  l i m i t a t i o n  were a p p l i e d  o n  a 
b i w e e k l y  p a y  period bas i s ,  t h e  t e c h n i c i a n s  would be l imi t ed  
to  combined  c o m p e n s a t i o n  o f  $2 ,221  per p a y  per iod .  I t  was 
i n d i c a t e d  t h a t  t h i s  w o u l d  a f f e c t  a b o u t  3 ,250  A i r  N a t i o n a l  
G u a r d  a n d  A i r  Force Reserve t e c h n i c i a n s  and  1 ,420  Army 
N a t i o n a l  Guard  a n d  Army R e s e r v e  t e c h n i c i a n s ,  a n d  i t  was 
asserted t h a t  " [ a l n  impact o f  * * * [ t h i s ]  m a g n i t u d e  would 
* * * cause * * * u n n e c e s s a r y  t u r b u l e n c e  s u r e l y  n o t  i n t e n d e d  
by  t h e  C o n g r e s s . "  I t  was a lso n o t e d  t h a t  b e c a u s e  t h e  t e c h -  
n i c i a n s  s e r v e d  o n  a c t i v e  m i l i t a r y  d u t y  i n t e r m i t t e n t l y ,  t h e  
c o m p e n s a t i o n  l i m i t a t i o n  would h a v e  a m i n i m a l  e f f e c t  i f  i t  
were i n s t e a d  appl ied o n  a n  a n n u a l  b a s i s .  The  memorandum 
c o n t a i n e d  s t a t e m e n t s  to  t h e  e f f e c t  t h a t  b e c a u s e  s e c t i o n  775 
d i d  n o t  s p e c i f i c a l l y  d i rec t  t h a t  t h e  c o m p e n s a t i o n  l i m i t a t i o n  
be a p p l i e d  on  a p a y  period b a s i s ,  a n d  because i t  a p p e a r e d  
d e s i r a b l e  t o  m i n i m i z e  t h e  p a y  l i m i t a t i o n  r e q u i r e d  by  t h e  
p r o v i s i o n ,  t h e  l i m i t a t i o n  s h o u l d  i n s t e a d  be app l i ed  o n  a n  
a n n u a l  b a s i s .  

A i r  F o r c e  o f f i c i a l s  report t h a t  d o u b t s  arose c o n c e r n -  
i n g  t h e  p r o p r i e t y  o f  a p p l y i n g  t h e  l i m i t a t i o n  o n  a n  a n n u a l  
b a s i s .  I n  a J u n e  1984 o p i n i o n  t h e  O f f i c e  of t h e  Judge 
A d v o c a t e  G e n e r a l  o f  t h e  A i r  Force s t a t e d  t h a t  " t h e  c a p  
s h o u l d  h a v e  b e e n  p r o p e r l y  appl ied o n  a 2-week p a y  p e r i o d  
r a t e , "  a n d  recommended t h a t  t h e  i ssue be r e f e r r e d  h e r e  f o r  
r e s o l u t i o n .  The  S e c r e t a r y  of t h e  A i r  Force now requests our 
d e c i s i o n  i n  t h e  matter. 

A n a l v s i s  a n d  C o n c l u s i o n  

C o n g r e s s  d i d  n o t  s t a t e  s p e c i f i c a l l y  i n  s e c t i o n  775 o f  
t h e  D e p a r t m e n t  o f  D e f e n s e  A p p r o p r i a t i o n  A c t ,  1982 ,  w h e t h e r  
t h e  l i m i t a t i o n  o n  t h e  t e c h n i c i a n s '  c o m p e n s a t i o n  was t o  be 
app l i ed  o n  a p a y  period b a s i s ,  or a n  a n n u a l i z e d  b a s i s ,  or on  
some o ther  b a s i s .  W e  o b s e r v e ,  h o w e v e r ,  t h a t  s e c t i o n  775 d i d  
p lace  t h e  cap o n  t h e  " r a t e  p a y a b l e "  f o r  l e v e l  V e m p l o y e e s ,  
and  u n d e r  law l e v e l  V e m p l o y e e s  are n o t  pa id  a n n u a l l y  b u t  
a r e  paid o n  a 2-week p a y  period bas is .  M o r e o v e r ,  as 
i n d i c a t e d  p r e v i o u s l y ,  s t a t u t e s  c a p p i n g  t h e  p a y  o f  o t h e r  
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employees at the level V rate are applied on a pay period 
basis. Thus, our view is that a consistent construction 
placed on the related provisions of section 775 of the 
Department of Defense Appropriation Act, 1982, required that 
the limitation on the technicians' pay be applied on a 
biweekly pay period basis rather than on some other basis. 

In addition we note that, prior to this pay limitation 
being adopted, these technicians were already subject to the 
level V pay limitation on their civilian salaries under 
5 U.S.C. S 5308, applicable on a biweekly pay period basis. 
What the additional limitation did, in our view, was include 
both military and civilian compensation within the limita- 
tion. This view is consistent with the legislative histo- 
r y # ~  explanation that the limitation was adopted because 
technicians "do what is essentially one job," whether in a 
civilian or military capacity, and, therefore, their com- 
bined compensation should be limited to "the same level at 
which all other government employees are capped." 

We conclude, therefore, that the limitation on the 
technicians' compensation contained in section 775 should 
have been applied on a biweekly pay period basis, and that 
the a1 ternat ive method used was improper. 

v c omp t r o 1 1 e r d n  e r a 1 
of the United States 
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